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Introduction

This handbook is intended to assist landowners in making
land available for farming by others. If you have property

that could be used for agriculture, this guide will help you
through the steps.

In this guide, people who own land that has been or could
be farmed but don't intend to farm it themselves are referred
to as “non-farming landowners.” Perhaps you inherited a
farm, own a primary or secondary residence with farmable
acreage, invested in farmland, or retired from actively farming
your property. You may or may not live on the farm. In fact,
nationally, farm landlords live increasingly farther away
from their farm properties.

Why have your land farmed? As Will Rogers famously

said, “They ain't making any more of it.” Good farmland is
increasingly difficult for farmers to access — especially new
farmers. Purchasing land is prohibitively expensive in many
parts of New England, and sometimes even rental rates are
out of reach. Substantial amounts of good farmland are sold
for development and lost forever. Yet there are many eager
farmers looking for land to farm. By making your land available
to them to farm, you will be helping them contribute to the
local food and farm economy.

Just as importantly, having your land in farming can benefit
you, too. For example, there are property tax advantages to
having your land in agricultural use. In addition, a farm tenant
can share the burden of property maintenance and contribute
desired improvements. Having your land farmed can also be
aesthetically pleasing, can discourage vandalism, and can
offer passive recreation possibilities. Finally, active farm
management is often much better for the land itself than
letting it sit idle or leaving it to weeds and scrub.

By leasing your land for farming,
you can enjoy benefits such as:

e Land management that meets
your stewardship goals.

e Aregular revenue stream.
e Increased local food production.

¢ Offering an important opportunity
to a new farmer or farm family.

* Keeping your working landscape
open and in production.

Land tenure refers to how the farmer holds the land. It is one
of the biggest challenges for farmers of all types in our region.
Farmers in the Northeast have two basic options: own land
or lease land. Leasing property is defined as renting it under
a contract that gives the tenant or lessee use and possession
of the property for a specified time, with specified payments
and a specified payment schedule. There are many variables
in a leasing arrangement. This handbook describes the basic
features of and options for farmland leases, from the items

that are included in a lease to ways of determining the rent.

Not all properties are suitable for farming, but even smaller
parcels, those in more developed suburban areas, land with
poorer soils and steeper slopes, or wooded acreages can be
workable, depending on the operation and the farmer’s goals.
Whatever the circumstance, making your land available to
a farmer can be a win-win strategy if you do it thoughtfully.
If your goal is to put your farmland to work by leasing it to
competent farmers, this handbook will help you meet that goal.

The handbook describes a number of options to make your
land available for farming. While each landowner’s goals and
objectives are unique, this handbook emphasizes several
common goals. One is to maximize security for farmers on
the land. Another is to make land affordable for farmers
while meeting the landowner’s financial objectives. Just as
important is stewardship of the land, with landowner and
tenant both caring for the property’s agricultural and other
natural resources. Addressing those themes will improve life
for farmers and landowners, especially if care is taken to avoid
pitfalls and misconceptions related to the leasing process.

This handbook examines leasing procedures, zoning,
environmental and stewardship considerations, agricultural
easements, insurance and liability, finding a tenant, working
with beginning farmers, and legal issues. You will find many
resources throughout that should help with the process.
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Landowners: Welcoming Farmers on Your Land

A. LANDOWNER GOALS One of the biggest challenges new farmers face is securing the
In planning to make your land available for agriculture, it capital to start farming. Leasing can not only provide access
is important to make sure that it will fit in with your personal to land and allow the farmer to learn about running a farm
and family goals. You and your family should be clear about operation, but can also free up limited capital to allow him or
your land use goals and your financial objectives. In addition, her to buy essential equipment and other working assets. By
you may have concerns that have to do with recreational leasing, a tenant can save enough to hecome a landowner
uses of the land, aesthetics, historic preservation, or down the road.
natural conservation. You may also have specific
“sustainability” preferences. Helping a beginning farmer can contribute to sustainability
in several ways. It can help pass the art of farming to a new
As a family, determine how you will arrive at a shared vision generation; revitalize the rural economy and social structure;
for the future of your property. In talking with your family provide a more flexible tenant willing to provide customized
members, remember that the vision you create for the farming stewardship for the land; and produce economic returns
future of the property must be grounded in reality. For example, through diverse markets and government programs.®

a family that inherited a 20-acre parcel of open land might
imagine a pastoral scene of grazing cattle on a hillside, as
well as associated property tax advantages. However, if the
land has poor vehicle access, no water source and animals
can’t be adequately secured, the family will not easily
achieve its picturesque goal.’

Secure land tenure is usually quite important to a new farmer.
Unlike an established farmer who may own land in addition
to renting from other landowners, a new farmer may depend
completely on access to leased farmland. Sometimes an
annual lease is adequate, and that kind of lease gives the
farmer and the landowner an opportunity to try the new
Determining goals is often the most challenging step in arrangement. But an annual lease has its drawbacks. A longer
arranging a tenure agreement. To help you craft a coherent term means that the tenant need not worry about next year.
vision, you might think in terms of short-term, intermediate
and long-term goals. Sometimes decision-makers do not
agree on goals, and sometimes there are outright conflicts in
values. Those must be addressed by the landowner before
a realistic tenure agreement can be negotiated.?

Depending on your circumstances, you might also consider
building in options for a tenant to purchase the property at
some point in the future. If so, it is especially important to
get all the legal aspects of your lease right.*

When articulating the goals for your land,
here are some points to consider:

*Where do you and others involved in decision-making
about the farm property stand on land ownership and
the division of rights and responsibilities?

* Do you need to derive netincome from the use of
the property or just cover costs?

¢ Do the decision-makers value supporting beginning
farmers in particular?

*\What are your feelings about natural resource
stewardship and responsibility to the community?

Helping new farmers. Some landowners are motivated
by the idea of offering an opportunity to a beginning farmer,
usually meaning a farmer who is just starting out or has
fewer than 10 years of farming experience.
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option can be exercised, the option runs for the period of the
lease and any extensions to it. The terms of sale must be
stated with the same specificity as the terms of a purchase
and sale agreement.

A right of first refusal prevents the owner from selling the
property to a third party without first offering it to the tenant,
usually at the same price the third party has offered. In either
case, the lease payments are not part of the consideration
of the purchase price of the property unless specifically
stated in the lease.

Advantages
Because the buyer already farms the land through the lease

agreement, the timing of the transition can be more flexible
than if you were selling to an outside buyer. In addition, the
purchase price can be fixed over time, or a portion of the
lease may be convertible to credit on the purchase price.

Disadvantages
From the farmer's perspective, there may be a few downsides

to entering into this kind of lease. For example, the landowner
may charge a higher rent in order to cover the value of the
option to purchase agreement. In addition, the term of the
lease may be constricted, since the owner is planning on
selling the land. Finally, if the farmer’s ultimate goal is to own
land, entering into this kind of lease will delay the transfer
of ownership. Another possible disadvantage to both the
landowner and the farmer is that the value of the property
may fluctuate over the lease term.?!

E. FINANCIAL CONSIDERATIONS:
DETERMINING THE RENT

It can be difficult to determine a fair rental rate. Location,
soil quality, the forces of supply and demand, and personal
goals all play roles in determining an appropriate price. In
some cases, you may not want to charge the farmer at all
for farming your land. For example, if your goal is to keep
the back pasture open, yet you don't want to pay someone
to brush-hog it, it may make sense to invite a farmer to hay
it at no charge.

Many lease fees are calculated based on a per-acre per-year
basis. In other words, both parties agree up front on a price
for the whole parcel based on a per-acre charge for the
year. In Vermont, for example, land rents can range from $0
to $150 or more per acre each year. Typically, land suited
for vegetables is worth more than land that will be used to
grow corn. Likewise, land used for corn is more valuable
than that used for pasture or hay. Sugarbush is often rented

by the tap at a range of 50 cents to $1 per tap. Determining
the rental price requires the landowner and tenant to be
creative and communicate mutual goals effectively.?

Most landowners like to cover property taxes with the rental
fee, but even that is sometimes unrealistic from a farmer's point
of view. In fact, to attract a farmer, landowners sometimes pay
a portion of the yearly maintenance costs, such as liming and
fertilizing fields. Bartering is another option. “Payment” for
using the land can be anything from plowing your driveway
in the winter to giving you mulch hay or products such as
cheese or vegetables. It comes down to open communication
regarding each party’s goals and creativity in coming up with
a payment on which both parties can agree.?

Below are several factors to consider
when determining the rent:

1. Market rental rates. Determine the market rental
rate in the area for comparable land. Talk to local farmers
as well as county or state extension agents.

2. USDA county average rental rate. The National
Agricultural Statistical Service provides data on cash
rents in many, but not, all U.S. counties.

3. Landowner fixed or carrying costs. The primary
objective of some landowners is meeting the costs
associated with owning the property. Typically, these
fixed costs include the “DIRTI-5":

¢ Depreciation

e Insurance

¢ Repairs

e Taxes

* Interest
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However, it's important to note that the total of these carrying
costs may exceed what would be reasonable for a farmer to
pay in rent. In most states, landowners receive a property tax
advantage by enrolling their farmed acreage in their state’s
preferential tax program, thereby reducing that fixed cost.

4. Residential value plus land costs. Some agricultural
lease charges are based primarily on the fair market rental
value of the home on the farm plus an additional amount that
reflects the productive value of the farm or an amount that
covers other land costs. If the farmland has little productive
value because of disuse or abuse, some landowners
allow tenants to use it without charge in exchange for
“rehabilitating” the farm.

5. Resource capacity. Rental rates may
be calculated as a function of the soil type
and condition, size of the parcel, and other
factors that can vary from state to state, farm
to farm, and even within the same field. The
soils in most New England counties have
been mapped by the NRCS. Some states
have classified these soils further into prime
and important agricultural soils. Ask the
NRCS agent in your area for a copy of your
county’s soil survey or get it online. It carries
a great deal of information about the farm’s
soil properties and capabilities with respect
to crop production, pasture, woodlot production, and even
wildlife habitat. Rental rates for a barn or other structure are
harder to determine. They sometimes are based on the number
of livestock the facility can house. Dairy barn rental, for
example, is sometimes calculated on a per-stall or per-head
basis. Rent can also be determined by square foot, condition
of the structure, or type of use.

6. Costs of production. Farmers’ business plans can show
actual costs of production, including projected reasonable
cost of land. If the lease imposes stewardship requirements
that will affect the tenant’s costs of production, they should
be factored into the rent amount.

7. Social goals. Some landlords accept a lower than
average rental amount because of their belief in the social
benefits of local food production or in the importance of
providing an opportunity to a beginning farmer. Those
non-market factors can be difficult to measure in setting the
rent. Tenants also need to maintain appropriate accounting
practices for tax purposes.?

F. FINANCIAL CONSIDERATIONS:

TYPES OF LEASE PAYMENTS

Agricultural leases are often categorized by the form of
payment. The most common forms are cash rent, flexible
cashrent, and crop- or livestock-share leases. Some rental
agreements, however, see little or no money exchange
hands. Both the landowner and tenant who have a non-cash
or below-market rental agreement should consult their
respective advisors about tax considerations associated
with the arrangement.z

Cash rent is rent paid in cash on a regular basis, usually each
month or annually. The payment of a set cash amount for rent
places all of the risk associated with the farm operation on
the tenant. The tenant pays the set amount
regardless of what happens on the farm.
Landowners have a predictable rent check.
Cash leases are the most common.

Sliding pay scales can allow the farmer
to keep his or her costs low initially and then
pay more in rent once the farming operation
is more stable. Typically in these arrange-
ments the rental pay scale changes during
the course of the lease. Starting at a low
rental rate will enable the farmer to get

a good start with the operation and will
give him or her a better chance of putting
available funds into initial capital and operating improvements.
As the farm operation becomes more self-sustaining, it
becomes more valuable, so the rental rate should increase. This
works best if the sliding rate is clearly defined at the outset.

Share leases are set up so the tenant and landlord share
contributions and risks. The landlord contributes the land
and sometimes equipment, improvements and even labor or
management. The value of contributions made by the landlord
and tenant is computed and the landlord receives rentin
proportion to his or her contribution. The rent can be paid as a
cash-equivalent share of the crop or livestock produced on
the property. A share lease splits production costs and crop
or livestock profits between the landowner and the tenant. The
actual proportion is a matter of negotiation. Crop or livestock
share leases are more common in the Midwest but their
advantages, especially to tenants, apply in New England.
They allow a tenant to significantly reduce his or her cash
outlay in rent, interest and production expenses. They also
require that the landowner take on a share of the production
expenses as well as the financial risks and rewards of

the operation.
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A flexible, or adjustable, cash lease is a hybrid between
cash rent and a share lease. The landowner and the tenant set
a cash “base” rent that is lower than straight cash rent. The
landowner is paid the cash base plus a share of the actual

returns to the farmer from the crop. If production and prices
exceed the base, the landowner is paid a share of the increase.
In a poor year, the landowner is guaranteed at least the base.
The base rent can be just enough to
cover the landowner’s fixed costs or

labor also is particularly appealing to potential tenants. In
some situations, it may be possible for the farmer to use or
bring temporary housing such, as a mobile home or yurt.
Sometimes, nearby rental housing units will suffice. Farm
viability and family lifestyle will be significantly affected by
whether the farmer lives on the farm or at some distance.
Many beginning farmers report that availability and cost of
housing is the factor that limits their

the fixed costs plus a nominal return.
Flexible cash rent reduces for the
tenant some of the risk of a bad

year and rewards the landowner

in good years.

In-kind rent is an exchange of value
based on service or other non-cash

contribution. In some cases, you may
not want to charge the farmer at all for
farming your land. A lease agreement

A farm property that
includes housing for the
farmer and possibly
farm labor also is
particularly appealing
to potential tenants.

ability to operate a viable farm or ranch.

When a residence is available along
with farmable land, it may be part of
the lease or covered under a separate
rental agreement. If included in the
rental agreement, a farm lease takes
on both commercial and residential
elements. Landord-tenant and public
health laws in each New England state
regulate residential rental agreements
to ensure safe and habhitable living

can provide for payment in the form of
non-cash equivalents such as a CSA
share or property maintenance and improvements (not required
by the lease anyway). Cash payments may generate a small
amount of income that could cover costs such as insurance and
maintenance, could be added to a fund for future land acquisi-
tions, or could be put toward a stewardship endowment.

G. HOUSING

Finding appropriate housing for a farm family can be a bigger
challenge than finding farmland. Where land values are high,
the cost of a home can be prohibitive if it will be financed by
farm profits. In suburban communities with good markets for
high-value farm products, modest homes can cost upward of
$300,000, with rents comparably steep. Even if appropriate
farmland is available, nearby housing may not be. A farm
property that includes housing for the farmer and possibly farm

conditions for tenants. Residential

rental agreement statutes set certain
minimum standards that cannot be modified by a lease. Such
laws require that the premises be safe, clean and fit for human
habitation. For example, residences must have adequate heat
and hot and cold running water and must comply with appli-
cable building housing and health regulations. By the terms
of those statutes, a lease that tries to avoid this duty shall be
unenforceable and void. Farm leases are not exempt from

complying with this statute. Farm tenants, therefore, have the
same rights to safety and habitability as residential renters.?

For these legal reasons, it is often advisable to develop a
residential lease that is separate from the farm lease. In
some situations, though, the whole farm can be leased
under one lease agreement.

1 Sustainable Farm Lease, Drake University and
Drake University Law School

2 Drake University

3 Holding Ground: A Guide to Northeast Farmland
Tenure and Stewardship, New England Small
Farm Institute

4 Drake University

5 A Legal Guide to the Business of Farming in
Vermont, University of Vermont Extension

6 Holding Ground
7 Holding Ground

8 Drake University
9 Drake University
10 Farming in Vermont
" Holding Ground

12 Farmland ConneCTions: A Guide for Connecticut
Towns, Institutions and Land Trusts Using or
Leasing Farmland, American Farmland Trust
and University of Connecticut Extension

13 Farming in Vermont
14 Drake University
5 Holding Ground

16 Holding Ground

7 Holding Ground
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9 Farmland ConneCTions
20 Holding Ground

21 Holding Ground

22 Farming in Vermont

23 Holding Ground

24 Holding Ground
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CHAPTER VIII

Tax and Legal Considerations

A. TAXATION OF RENTAL INCOME

The IRS treats farmland rental income differently than it does
other kinds of rental income. Landowners who materially
participate in the production of farm crops or in the manage-
ment of the farming operation must include the rental income
in their earnings that are subject to self-employment tax.
However, landowners who do not materially participate

in farm management or production do not have to pay a
self-employment tax on that rental income. Payments that

a landowner receives as a result of a tenant’s participation
in a government program may also have to be included in
self-employment income.

“Material Participation” Defined

According to the 2002 IRS Farmer’s Tax Guide, a landlord
materially participates if the arrangement with a tenant
specifies the landlord’s participation and he or she meets
at least one of the following tests:

1. The landlord does any three of the following:

a. Pays, using cash or credit, at least half of the
direct costs of producing the crop or livestock.

b. Furnishes at least half the tools, equipment and
livestock used in the production activities.

c. Advises or consults with the tenant.
d. Inspects the production activities periodically.

2. The landlord regularly and frequently makes, or plays
an important part in making, management decisions
that substantially contribute to or affect the success
of the enterprise.

3. The landlord works 100 hours or more, spread over a
period of five weeks or more, in activities connected
with agricultural production on the rental property.

4. The landlord does things that, considered in their
totality, show that he or she is materially and significantly
involved in the production of farm commodities on the
rental property. It is likely that merely setting and moni-
toring stewardship standards for the purpose of protecting
or enhancing the underlying resource — as opposed to
enhancing production and farm income — are not consid-
ered material participation. Landowners are more likely
to be considered material participants if they provide
production financing or a significant percentage of the
tenant’s equipment, or periodically inspect the property
to ensure that stewardship standards are being met."

B. PROPERTY TAX BENEFITS:

USE-VALUE TAXATION PROGRAMS

Many states, including all six New England states, have
“use-value” property taxation programs that tax a property
based on the value of its current use. For property tax deter-
minations, states provide that the value of enrolled lands will
be based on their use for agricultural and forestry purposes,
not the “highest and best use,” which is frequently considered
the potential development value. The net result is usually a
significant property tax savings for the property owner. The
programs in all of the New England states allow non-farming
landowners to enroll their land in these programs as long as
the land is in active agricultural and forestry use and meet
other program criteria. Some states also provide for enrolling
non-productive conservation land.

Recognizing the risk of landowners using the program as a
means of reducing property taxes while waiting for the right
opportunity to develop the land, all the states also have
penalties in their programs for development as a deterrent
to land speculation. Property owners may choose to enroll
all their land or hold out certain portions that they may be
thinking about developing. Most programs also require that
a certain amount of land around existing houses — usually
half an acre per house — also be excluded from the program.
This excluded land is then taxed at its full value.

While the basics of each state’s current-use or use-value
program are quite similar, they vary significantly in structure,
criteria and requirements, so it is important to learn about
the specifics of the program in the state where the land will
be enrolled. For instance, the way these programs address
agricultural buildings on the property varies greatly. Also,
some states have specific requirements for land leased to
farmers by non-farming landowners. Some states have annual
enrollment deadlines. Here are some specifics about each
New England state’s use-value assessment programs:

Connecticut

Public Act 490 assesses farmland and forest land at its
current-use value. The state law sets no minimum acreage
but some towns have their own minimum acreage require-
ments. Land taken out of farm classification may be subject
to a conveyance tax penalty, especially if it is within 10 years
of the initial date of classification. Applications to the program
must be submitted between September 1 and October 31.
Municipalities in Connecticut are also given the option of
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providing property tax relief on agricultural buildings,
including farm labor housing.

A fully detailed description of the program can be found

in “Public Act490: A Practical Guide and Overview for

Landowners, Assessors and Government Officials,” published

by the Connecticut Farm Bureau and available online at

www.ct.gov/doag/lib/doag/marketing files/complete
490guide cfba.pdf. Information on requirements for

leased land is on page 12 of that publication.

Maine

Maine has current-use assessment programs that offer
owners reductions in their assessed value for tree growth,
farmland, open space and working waterfront. Applications
must be filed on or before April 1 of each year. In the farmland
program, the property owner is required to have at least five
contiguous acres used for agriculture or horticulture, and that
land must provide at least $2,000 gross income from farming
activities each year. Municipalities assess enrolled land based
on Department of Agriculture guidelines. If the property no
longer qualifies as a farmland tract, a penalty will be assessed.
The penalty is an amount equal to the taxes that would have
been paid in the last five years if the land had not been in
the program, less the taxes that were originally assessed,
plus any interest on that balance.

For more information on Maine’s current-use assessment
programs, visit www.maine.gov/revenue/propertytax/
propertytaxbenefits/CurrentUseLandPrograms.htm.

Maine's current-use regulations do not address agricultural
buildings. However, Maine municipalities can provide tax
relief on farm buildings when the town and the farms are
enrolled in the Voluntary Municipal Farm Support Program.
More information about that program is available here
http://tinyurl.com/cjaozxj.

Massachusetts

To qualify for a lower taxation rate based on current use
under Massachusetts General Laws Chapter 61A (Chapter
61 for forest land), land must be in active agricultural use as
defined by the statute, be at least five acres, and generate
$500 a year of gross income for the first five acres and $5
per acre for each additional acre. Chapter 61 also provides
criteria for forestry, recreation and open land. However, if
the land is no longer used for agriculture, forestry or open
space and is converted to other uses, it may be subject to
roll-back taxes determined by the assessor based on several

factors. Applications for consideration under Chapter 61A
must be submitted annually. Massachusetts current-use
laws do not address taxes on agricultural buildings.

For more information about Massachusetts’ current-use law,
visit: http://masswoods.net/index.php/landowner-programs/
ch61programs. Another good source of information is the
“Conservation and Land Use Planning under Massachusetts
Chapter 61 Laws,” published by the Mount Grace Land Trust
and found online at http://masswoods.net/images/stories/pdf/
Mount Grace Ch61 Info.pdf.

New Hampshire

The current-use assessment regulations in New Hampshire
(RSA79-A) assess land at its use value if it is actively devoted
to growing agricultural or horticultural crops and totals 10 or
more acres OR brings in at least $2,500 annual gross income
from the sale of crops. When the land’s use is changed to a
non-qualifying use, a one-time land-use-change tax applies
at a rate of 10 percent of the full fair market value of the land.
New Hampshire's current-use law also has provisions for
forestland, unproductive land and wetlands. It does not include
agricultural buildings, and the land under the footprint of
permanent agricultural buildings must also be excluded from
the program. Land under temporary agricultural structures,
including horticultural high tunnels without permanent
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foundations, can be included in the program land. New
Hampshire does have a separate program for tax adjustments
for historic barns.

For more information about New Hampshire's current-use
program, see “Overview of Current Use Assessment RSA
79-A,” published by the University of New Hampshire's
Cooperative Extension and available online at http://extension
.unh.edu/resources/files/Resource000976 Rep1099.pdf.

In addition, answers to frequently asked questions about New
Hampshire's program are available here: www.nhspace.org/
fag.shtml. Another helpful publication is “A Layperson’s Guide
to New Hampshire Current Use,” available from the Statewide
Program to Conserve Our Environment at www.nhspace.org/
downloads/SPACE Laypersons Guide 07.pdf. Finally, for
information about New Hampshire’s barn tax-relief program,
visit www.nh.gov/nhdhr/programs/barn_property tax.html.

Rhode Island

Property enrolled in the Farm, Forest, and Open Space Act is
assessed at current-use value according to categories set
by Rhode Island’s Farm, Forest and Open Space Land Value
Subcommittee. To qualify, you must have at least five acres
actively devoted to agricultural and horticultural use. Through
normally accepted practices, the land must have produced at
least $2,500 in gross income from the sale of its farm products
in one of the last two years. Also eligible is land that is actively
devoted to agricultural use by a subsistence farmer who
derives his or her primary means of sustenance from the
consumption of agricultural products grown on the land. In
addition, land that meets the requirements for a government
set-aside or land that has a combination of income, crop and
acreage that qualifies it for inclusion. For continued eligibility,
the property owner must submit a certificate to the tax
assessor each year confirming the land is still in agricul-
tural use. Property sold or changed in use is subject to the
land-use-change tax, which equals 10 percent of the fair
market value if the use is changed or classification is
withdrawn during the first year of classification, and
decreasing one percent per year until the 10th year.

The property owner must have or have applied for a
written conservation plan outlining best management
practices recommended by USDA and approved by the
district. Rhode Island’s current-use law does not address
agricultural buildings.

For more information about Rhode Island’s regulations, see
“A Citizen's Guide to the Farm, Forest and Open Space Act,”

published by the Rhode Island Department of Environmental
Management and available at www.dem.ri.cov/programs/
bnatres/forest/pdf/citgui03.pdf.

Vermont

To qualify for Vermont's current-use assessment program,
agricultural land exclusive of a two-acre home site must be
atleast 25 acres in size, with exceptions described below,
and must be in active agricultural use. The land is presumed
to be in agricultural use if it is owned by a farmer or is leased
to a farmer under a three-year lease, including parcels smaller
than 25 acres. A farmer is defined as anyone who earns at
least 50 percent of his or her gross income from farming.

Farmland, including parcels less than 25 acres, may qualify
under an income test as well. Smaller parcels that produced
an annual gross income of at least $2,000 from the sale of farm
crops in at least one of the last five calendar years can qualify.
Parcels larger than 25 acres must generate an additional
$75 per acre for each acre over 25, or a total of $5,000,
whichever is less.

In recent years, the legislature has amended the current-use
statute to include a broader definition of “farmer” and “farm
crops.” The statute now provides that a farmer is one who
produces crops that are processed on the farm and whose
gross income from the sale of processed products, when
added to other gross farm income, is at least half of all his
or her gross annual income. Seventy-five percent of the
processed product must be produced on enrolled land. Farm
crops now include animal fiber, cider, wine and cheese
processed from products produced on the farm, as well as
the more traditional crops of hay, cultivated vegetables,
fruit and flowers, pastured livestock and maple syrup.

Eligible farm buildings enrolled in the farm use-value program
are exempt from all property taxes. Eligible farm buildings
include all farm buildings and other farm improvements that
are actively used by a farmer as a part of a farming operation,
are owned by a farmer or leased to a farmer under written
lease for a term of three years or more, and are situated on
land that is enrolled in the use-value program or on a house
site adjoining enrolled land. The definition of farm buildings
now includes not just those structures actively being used in
the farming operation, but up to $100,000 in value of any of the
farm’s facilities that are used for processing crops, provided
at least 75 percent of the crop is produced on the farm.

All or a portion of the land may be withdrawn by the owner.
If the withdrawn land is not developed, a land-use-change
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tax will not be due. However, the land-use-change tax would
be due if the land is ever developed in the future. The tax
would be calculated as 10 percent or 20 percent of the fair
market value of the developed portion on the date the land was
withdrawn from the program. If the land has been enrolled
for 10 years or less, the penalty will be 20 percent. At the time
of publication of this handbook, the Vermont legislature was
considering changes to the penalties and other aspects of
the program. Be certain to check the most recent regulations.

The Vermont current-use program also provides for
enrollment of forest and conservation lands.

The application for Vermont's current-use program, available
through the state’s Department of Taxes, provides all the
current, pertinent information. It is available online at
www.state.vt.us/tax/pdf.word.excel/pvr/CU%20Appraisal
%20Standards.pdf

C. INSURANCE AND LIABILITY FOR

THE PRIVATE NON-FARMING LANDOWNER
When leasing property to a farmer, private landowners
often worry about liability and insurance. While landowners
are correct to have this concern, they should take comfort
knowing that there are established mechanisms to protect
farm property owners and to minimize risk. This should not
be an impediment to leasing to a farmer.

For general information on insurance and liability, refer to
the resources listed on page 29. To dig a bit deeper, the
following sections discuss the types of insurance that
should be considered, and who usually pays for them.

Farm Liability and Commercial Liability Insurance
Itis important to understand that once commercial farming
activities start taking place on the property of a private
landowner, a typical, standard homeowner's insurance policy
will NOT cover these activities or liability related to commercial
farming. This is why it is essential that the landowner require
the tenant farmer to present him or her with a certificate

of insurance from a farm insurance agent, naming the
landowner as an “additional insured” on the tenant’s farm
liability insurance policy, and specifying the location and
description of the insured property. If there are multiple
properties involved, each of these should be named in the
policy. This should be a requirement of any farm lease.

By naming the landowner on the tenant's farm insurance,
the farmer is essentially sharing his or her insurance with the
property owner. In addition, when the landowner is named as

an additional insured on the farmer’s insurance, the landowner
will be notified directly by the insurance company if there is
a non-payment of premiums or the insurance is terminated
and no longer enforced.

An insurance professional should be consulted to determine
the levels of liability insurance that should be required of the
farmer. At the time this handbook was published, a common
level required was a minimum of $1 million per occurrence
and $2 million aggregate coverage.

Itis acceptable for the property owner to ask for a copy

of the farm liability policy and to make sure that he or she
understands what is and is not covered. As mentioned in
“Holding Ground: A Guide to Northeast Farmland Tenure and
Stewardship,” it is important to make sure that the farmer’s
insurance policy covers activities on the farm that are not
specifically farming, such as the production of value-added
products, food processing, agritourism and direct marketing
ventures like a farmstand. The definition of farming for
insurance purposes is generally limited to the raising of
crops and farm animals, and often does not include those
additional activities. If these other such activities, not covered
by the farm liability policy, will take place on the leased
property, the farmer also needs to provide for additional
coverage for these activities. In some cases, the farmer
can purchase additional business liability coverage as a
part of his or her farm liability policy to address this issue.
In other cases, the farmer may need to purchase a separate
commercial liability policy that covers these specific activities.
In a commercial liability policy, the tenant farmer will need
to name the property owner as an additional insured.

Landlord Liability Insurance

In many cases, the landowner is considered adequately
insured for liability by being named as additional insured

on the farmer’s liability policy, provided that the landowner
also maintains his or her standard homeowner policy.
However, since the homeowner's insurance will not cover
any farm-related claims, some insurance agents feel that it
is important that property owners also maintain their own
separate farm liability coverage in addition to being named
on the farmer’s liability policy. Both parties maintaining this
coverage provides for broader coverage, and increases the
dollar amount of the coverage available in the event of a claim
since the parties are not sharing one limit for coverage. There
are generally three ways landowners can obtain this coverage:

1. In some cases, it may be possible to add an “incidental
farm and animal liability endorsement” to the landowner's
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standard homeowner policy by request, and at a (usually
small) additional cost. This is usually the least-cost option.
However, these endorsements are frequently not available,
and still may not address all of the landowner’s liability
protection needs. If this option is available, the landowner
should discuss it with the insurance agent to clearly
understand what this rider will and will not cover.

2. Property owners may replace their homeowner's
insurance policy with their own farm liability policy. This
option would also make sense if the landowner is either
partnering with the tenant-farmer in some way, or decides
to engage in his or her own farming enterprise.

3. The landowner keeps his or her homeowner policy
but then adds a commercial liability policy which
covers “lessor’s risk.” This is also known as landlord
liability insurance.

Property owners should consult with their insurance agent,
and possibly their attorney, to determine if they should have
coverage in addition to being named
additional insured by the farmer tenant.
If so, which approach makes the most
sense for his or her circumstances.

If the property owner does incur an
increase in his or her insurance as a
result of engaging in a farm lease, he
or she might consider factoring this
additional cost into the lease fee

paid by the farmer.

There are also special considerations

if a residence is included as a part of the farm rental. For
more details on insuring a residence on the leased land,

see the section on Insurance When the Lease Includes a
Residence on page 28.

Automobile Liability

Itis also often recommended that the farmer's policy include
an endorsement for “hired and non-owned vehicles.” This
endorsement would cover liahility for actions related to
rented or borrowed automobiles or to the automobiles of
employees or venders. This would also cover the farmer’s
personal vehicles that are not owned by the farm business,
such as a pickup truck registered to the individual rather than
to the business. This coverage is relatively inexpensive, but
not standard in a farm policy, and needs to be requested.

If the tenant has commercial vehicles owned by the farm
business, the farmer should also be required to carry com-
mercial automobile liability coverage in his or her farm liability

policy. This coverage will provide liability protection in the case
of an accident involving the farmer’s commercial vehicle(s)
while in use on the farm property, and usually also elsewhere.

Borrowed or Hired Equipment
Belonging to the Property Owner
If the farmer will be borrowing or leasing equipment from
the property owner, the property owner should consider also
requiring the farmer to carry coverage for “hired or borrowed
equipment” in his or her farm policy. This provides coverage
for damage to the equipment itself and is not related to liability.
The level of coverage will be based on the value and amount
of equipment to be covered. This type of coverage is relatively
inexpensive, but not standard on a farm policy. It must be
requested. In cases where the use of equipment will be more
than incidental and over extended periods of time, it sometimes
is recommended that the tenantinclude the specific leased
equipment directly on his or her primary farm insurance policy
instead of, or in addition to, having the “hired or borrowed
equipment” endorsement.

Workers’ Compensation

If the farmer has employees, including
interns, he or she is required by state
law to carry a certain level of workers’
compensation insurance. These laws
also specify the difference between
an employee and a contractor. If there
is an accident on the farm involving a
farm employee and he or she takes
legal action for compensation against
the farmer, the farm liability policy will not cover the farmer
if he or she has not provided for workers’ compensation
insurance to the level required by state law. Therefore,
some farm leases will include a requirement that the farmer
carry workers’ compensation “at least to the minimum limits
imposed” by the state where the farm is located to reduce
the risk of an injured employee seeking compensation from
the landowner when it is unavailable from the farmer.

Pollution and Environmental Liability

Coverage for pollution and environmental liability is generally
included in standard farm liability policies. However, it is
usually limited in scope, and the policy is likely to include
specific exclusions. While additional pollution and environ-
mental liability is available, it can be extremely expensive.
Generally, most farmers do not carry this additional coverage,
and it usually is not necessary. The landowner should discuss
this issue with a farm insurance professional within the context
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of the type of farming by the tenant and the coverage available
under that farmer’s general farm liability policy. It is quite
possible that the coverage in the general farm liahility policy
will be sufficient.

Property Loss

As with liability insurance, a standard homeowner policy
will not cover for property loss from fire or other damages
to buildings on the farm property once commercial activity
takes place. There are two options to remedy this:

1. The property owner changes from a standard homeowner
policy to a farm owner policy AND requires the tenant
farmer to carry fire-legal liability insurance in case of fire
damage to farm property. The tenant must also name the
property owner as an additional insured on that policy,
which will cover damages only if the farmer is found to be
negligent and, therefore, legally responsible for a fire or
other damages to the property. In the event of property loss
due to other sources not related to the farmer’s negligence,
such as electrical wires, lightening, snow load or flooding,
it will be the property owner’s farm owner policy that will
cover these losses.

While the fire-legal liability insurance in case of fire damage
to farm property is relatively inexpensive, typically farm
owner policies have premiums 30 percent higher than a
standard homeowner policy. If the property owner incurs an
increase in his or her insurance as a result of engaging
in a farm lease, he or she might consider factoring this
additional cost into the lease fee paid by the farmer.

Most insurance carriers stay away from farm owner
insurance policies. However, there are a number of
insurance companies in the region that specialize in
farming and agriculture. A list of those companies can
be found on page 29.

2. The farmer includes property loss insurance on his or her
farm policy and names the property owner as an additional
insured and “loss payee” on the farm policy. In this case,
the property owner would need to continue to carry his or
her standard homeowner policy, but the farmer would NOT
need to carry the additional fire-legal liability insurance in
case of fire damage to farm property because the farmer
would be providing insurance through their farm policy.

The latter of these options is the least expensive approach.
However, there are reasons why a property owner would

choose the first approach, such as if he or she also decides to
become involved in commercial farming activities. Ultimately,

these options should be discussed with an insurance profes-
sional within the context of the particular lease to decide
which option will be best for that situation.

In either scenario, it is important that the property owner
understand what hazards, or “peril groups” beyond fire
damage are covered, and under what circumstance coverage
would apply. For instance, not all policies will cover wind
damage under all circumstance, and most do not cover
flooding. Whether property loss is covered by the insurance
of the tenant or of the property owner, the property owner
should make sure that they are aware of what “peril groups”
are covered and that the insurance adequately protects
their property.

Levels of Property Loss Insurance

If the farmer will carry the property loss insurance, there
should be an agreement between the property owner and
the farmer regarding the level of coverage to be carried,
specifically on the farm buildings. In some cases, this will not
be straightforward since, for example, the full replacement
cost of an antique barn may be substantially different from
the cost of rebuilding a barn that would serve the same
utility purpose. It will be important to consult with insurance
professionals to determine the most appropriate level of
coverage. For examples of coverage levels, visit the Maine
Bureau of Insurance website, www.maine.qov/pfr/insurance.

Insurance When the Lease Includes a Residence
— Liability and Property Loss

When the farm lease includes a residence used by the
farmer, the following circumstances apply:

¢ When the farmer is naming the property owner on the farm
general liability policy as described above, the property
owner still needs to carry a standard homeowner policy,
but generally does not need to carry additional lessor
liability insurance. The property owner generally also
needs to carry additional property loss insurance on the
residence, since the standard homeowner policy will
not cover commercial use of the building.

e |f the property owner has a farm owner policy instead
of a homeowner policy, the property owner will need
additional lessor liability insurance and property loss
insurance for the residence, even when the farmer has
named the property owner on his or her farm policy.

When the Property Owner and Farmer

Have the Same Insurance Company

There is a substantial advantage to both the property owner
and the farmer having the same insurance company, since
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in the event of a claim, there will be no dispute over which
insurance company is responsible for paying the claim. Further,
if the same agent s involved in determining the insurance
for both parties, the agent will be responsible for making
sure that all insurance issues are covered and addressed
by either one party or the other. In theory, this makes it less
likely that some coverage issues will be missed.

Farm Insurance Resources

u
L]

" pages 43-44

¢ “A Legal Guide to the Business of Farming in Vermont”
Chapter 7, page 77, found online at

e For information on typical farm insurance coverage,
including determining the appropriate level of property
loss insurance for your farm, visit

New England Farm Insurance Companies

The following insurance carriers specialize in agriculture
and farm insurance. Visit their websites to find an insurance
agent in your area.

e Farm Family Insurance (all of New England),

e Co-operative Insurance Companies (Vermont and
New Hampshire only),

* Maine Mutual Group Insurance (VT, NH and ME only),

 Nationwide Agribusiness (all of New England except
Massachusetts),

e Acadia Insurance (all of New England),

e Countryway Insurance (all of New England except
Rhode Island),

D. AGRICULTURAL EASEMENTS OR
AGRICULTURAL RESTRICTIONS

Some landowners are interested in protecting their land from
development. The typical mechanism to do this is called a
conservation easement, agricultural easement or conser-
vation restriction. Basically, you can sell or donate the rights
associated with developing your property in exchange for
income and/or property tax advantages. If the easement
allows, you can lease your conserved property. If you are

interested in leasing your land to a farmer, the language of
the easement with respect to farming is important. It should
permit farming and not be overly restrictive about farming
activities. Some easements address multiple values such as
water quality or scenic views as well as agriculture, so the
language may balance or prioritize these. Be aware that
most easements are “perpetual” — meaning forever!

Itis important that the tenant understand the terms and
conditions of the easement and is willing to comply with
them. If you have a tenant prior to negotiating an easement,
you might consider having the tenant provide input into the
language of the agricultural or conservation easement. This
should facilitate understanding of the easement'’s terms and
conditions and give the tenant a chance to express concerns
about how the easement might affect his or her agricultural
operations. It is better to address those concerns prior to
entering the agreement, when terms and conditions can still
be adjusted, than to wait until disagreements result in
argument or litigation.?

E. STATE REGULATIONS

Many federal, state and local laws govern agricultural
activities. These laws specify which practices require
permitting and what agencies are responsible for reviewing
permit applications and enforcing the regulations. Itis beyond
the scope of this handbook to provide a detailed description
of each law at all levels of government. However, the laws can
be grouped into several areas of relevance to a non-farming
landowner. Ultimate responsibility to stay in compliance with
these laws may reside with the landowner, so it is of utmost
importance to make sure that farming tenants are operating
within the bounds of the law. Lease agreements should
specify that tenants are responsible for following all local,
state and federal environmental regulations.

Surface and groundwater quality protection is
regulated by the U.S. Environmental Protection Agency
and state departments of agriculture and/or environmental
management. For example, livestock operations may need to
file a permit and/or nutrient management plan, depending on
the number of animals present. Contact your state’s depart-
ment of environmental protection to determine whether a
permit is required. In the case of groundwater protection, no
specific national permits are required but non-degradation
standards are specified by state environmental protection
statutes. Farmers are required by law to abide by basic
minimum standards such as Best Management Practices
(BMPs) or Accepted Agricultural Practices (AAPs).4
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Wetlands and water resources are generally regulated
when it comes to agricultural production. State and federal
agencies, such as the U.S. Army Corps of Engineers, determine
whether an area constitutes a wetland and under what
circumstances the land can be used. New drilled water
wells may require that drillers be licensed or registered.

Air pollution can be of concern in agricultural operations.
In many cases, burning substances and using facilities that
emit unusual levels of pollutants are unlawful or must be
permitted by state environmental agencies. On the other
hand, agricultural practices that produce pollutants common
to all farming operations, such as odor, noise, dust or flies,
are allowed by all states. In fact, all New England states
have specific right-to-farm statutes that safeguard farm
operations from nuisance lawsuits related to complaints
from surrounding landowners.

Each state’s right-to-farm law specifies certain conditions that
must be satisfied for the farm operation to qualify for blanket
legal protection from nuisance complaints.® For example,
Connecticut and New Hampshire require that the operation
be running for at least one year prior to becoming immune
from nuisance complaints. Vermont and Maine specify that
the operation must have existed before any surrounding
non-agricultural activities became established and started
to consider the agricultural operation a nuisance. In other
words, in those states, if the agricultural operation is new
to the area, it could be subject to nuisance complaints.
Non-farming landowners hosting new farm operations
should proceed with caution and be sensitive to surrounding
landowners’ perceptions about the agricultural operation’s
effect on the environment. A few short conversations with
neighbors prior to establishing the farm operation can go

a long way in preventing disputes.

No state’s right-to-farm law provides protection to the farm
operation if itis a danger to public health or if the farmer
engages in clearly negligent behavior. The agricultural op-
eration is presumed to be immune only if it follows all other
local, state and federal environmental protection laws.

Solid and hazardous waste disposal can be another
area of concern for non-farming landowners hosting agri-
cultural operations. In cases where the landowner allows
the farmer to dispose of hazardous or solid waste on site,
a permit is almost always required by state and federal
agencies. Composting of manures, carcasses and other
farm wastes is treated somewhat differently. Those activities
might not require a permit, depending on the type and size

of the compaosting operation. For example, Maine exempts
facilities that compost fewer than 10 cubic yards per month
of leaf litter and wood chips, five cubic yards per month of
kitchen waste and vegetable residuals, three cubic yards
per month of blood and fish waste, 20 cubic yards per month
of animal carcasses, and fewer than 10,000 cubic yards per
year of animal manures.® All other operations would require
a permit certifying that composting is conducted according
to environmental protection standards.

Pesticide application is another relevant regulatory
topic. The Federal Insecticide, Fungicide and Rodenticide
Act establishes minimum national standards for the use of
chemicals and grants states the power to enforce and further
restrict their use.” Pesticides must be registered with both
the EPA and state regulatory authorities, and it is unlawful
for any person to use or dispose of a registered chemical
in any manner inconsistent with its labeling.

Pesticides are classified into two groups, restricted and
non-restricted, based on their toxicity and persistence in
the environment. Non-restricted chemicals do not require a
certification or license and can be applied by anyone, whereas
restricted chemicals require certification or application
under the supervision of a certified applicator. Restricted
pesticides also require that applicators follow strict
record-keeping protocols.

All farmworkers who handle pesticides are protected by
the federal EPA's Worker Protection Standard for Agricultural
Pesticides.? Farm employers are required to abide by the
standard by providing safety training for employees, notifying
workers of pesticide applications, providing personal
protective equipment, determining restricted-entry intervals
after pesticide application, and supplying decontamination
materials and emergency medical assistance.

Non-farming landowners should take note! Neither the EPA
nor state authorities mandate a similar non-farming landowner
protection standard. Application of non-restricted pesticides
is assumed to be a normal
practice under many states’
right-to-farm laws. If the
farmer intends to use pesti-
cides, itis suggested that
the farmer and landowner
agree on specific applicable
precautionary standards in
a lease or other contractual

Photo courtesy of Joshua Brock ag reement at the outset of
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any tenure arrangement. For example, the landowner could
require the tenant to give notification a certain number of
days prior to pesticide application and keep close records
tracking which chemicals are used where.

Zoning regulations dictating what kind of structures

are allowed on any given parcel of land do not necessarily

exempt agricultural activities. Zoning is usually determined
on a town-by-town or municipality-by-municipality basis. Itis

While legal advice is often sought in
order to enforce the rights of a party
after a dispute has arisen, it can be
beneficial in terms of finances, good will
and the well-being of the land to seek
counsel prior to entering an agreement.

therefore wise to research zoning ordinances by visiting your
local city or town office before any farm tenure arrangement
is made. Both non-farming landowners and prospective
farmers should be aware of applicable regulations that have
implications for what kinds of agricultural structures, such
as greenhouses, temporary worker housing, or farmstands
are permissible. Town and city offices will also have infor-
mation on the process, if any, for getting these structures
permitted and approved, and what design guidelines must be
used in order to stay in compliance with local ordinances.

For more information about specific state and local regulations
relevant to initiating or maintaining agricultural operations
on your property, consult a licensed attorney familiar with
the issues in your area.

F. CONSULTING AN ATTORNEY

There are at least three instances in which both parties should
consult an attorney. First, to review the lease before it is
signed. Second, to explain your legal rights and responsibilities
in the event of a default and the initiation of an alternative
dispute resolution process. Finally, for assistance if the
relationship breaks down and eviction is initiated. Legal
fees vary a great deal by state. It is usually best to find an
attorney who specializes in agriculture, real estate or
commercial leases.®

Farm lease templates and samples are instructive, and
advisers can educate landlords and tenants about good
leases. Your attorney can work from your drafts to finalize a
legally sound document. While legal advice is often sought
in order to enforce the rights of a party after a dispute has
arisen, it can be beneficial in terms of finances, good will and
the well-being of the land to seek counsel prior to entering
an agreement. A farm lease is a legally binding contract that
creates important rights and obligations for both parties.
However, landowners often enter oral lease agreements or
simply fill in the blanks of form leases without an adequate
understanding of the terms and conditions. Attorneys can
assist in explaining the rights and duties that arise from such
contracts and can help negotiate the terms of the lease
agreement to ensure that the landowner’s priorities and the
sustainability of the farm are protected. The legal ramifications
of a farm lease can also extend beyond the duties and respon-
sibilities of the lease contract itself. For example, there are
issues involving taxes, Social Security, estate planning and
the availability and distribution of benefits from government
farm programs, to name a few. An attorney can assist in
explaining and planning for these additional consequences.?

1 Holding Ground: A Guide to Northeast Farmland Tenure and Stewardship,
New England Small Farm Institute

2 Sustainable Farm Lease, Drake University and Drake University Law School

3 The National Association of State Departments of Agriculture has compiled a
thorough summary of environmental laws specific to each state, available at
www.nasda.org/nasda/nasda/foundation/state/states.htm.

4 BMPs are outlined by the Department of Energy and Environmental Protection in
Connecticut, the Department of Environmental Protection in Massachusetts, the
Department of Environmental Services in New Hampshire, and the Department of
Environmental Management in Rhode Island. AAPs are outlined as minimum
standards by the Agency of Agriculture, Food and Markets in Vermont.

5 Below is a list of each New England state’s right-to-farm statutes:
Connecticut: Conn. Ge. Stat. § 19a-341
Maine: Me. Rev. Stat. Ann. Tit. 7 §§ 151 to 161
Massachusetts: Mass. Gen Laws ch 243 § 6, Mass. Gen Laws ch 128, §1A
New Hampshire: N.H. Rev. Stat. Ann. 8§ 432:32 to 432:35
Rhode Island: R.I. Gen. Laws §§ 2-23-1to 2-23-7
Vermont: Vt. Stat. Ann. Tit. 12, §§ 5751 to 5754
For information about each state’s right-to-farm statutes, visit the National
Agricultural Law Center online at ww.nationalaglawcenter.org/assets/righttofarm.

6 “Summary of Composting Regulations — Maine,” available online at
www.anr.state.vt.us/dec/wastediv/solid/pubs/Work Groups/Compost/
ME.Composting.Regs.summary.pdf

7 The Federal Insecticide, Fungicide and Rodenticide Act is available online at
www.epa.gov/oecaagct/lfra.html.

8 The EPA's Worker Protection Standard for Agricultural Pesticides is available online at
www.epa.gov/agriculture/twor.html.

9 Holding Ground
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Land stewardship values deserve special attention when
developing an agricultural lease. If you are concerned with
conservation and stewardship of your property’s natural
resources, it may make sense to adopt a lease that encourages
“sustainable” practices or sets threshold requirements, rather
than mandating specific practices. Doing so can allow the
farm operator greater flexibility and creativity to promote
the sustainability of the farm in a manner that minimizes

his or her costs and risks.’

It should be noted that certain practices serve different
purposes. For example, composting, crop rotation and the
application of specific minerals will build soil fertility gradually.
Chemical fertilizers add nutrients for the crop but don’t build
the soil. Generally, the longer the lease term, the greater the
incentive a farmer has to manage the land for the long haul in
a “sustainable” manner. It takes time for a farmer to benefit
financially from investments such as building soil fertility.

Alease can be broad in how it addresses farming practices.
For example, it can require “generally accepted agricultural
practices” or NRCS best management practices. The lease
could also be more specific by requiring organic certification
or biodynamic management. Provisions mandating specific
conservation practices can be useful, though it is necessary
to take practical considerations into account before developing
such a lease. Certain practices may require special skills,
additional labor or specialized equipment. They may require
additional discussion with the tenant and modifications to
the lease terms.?

Environmental Factors
Below are some of the specific environmental factors that
should be considered when entering into a lease agreement.

Soil Conservation

Soil is the principal resource for the farm operation, and it
is essential to the sustainability of your land. Practices and
improvements that prevent runoff and erosion maintain the
long-term productivity of the land.

Water Access, Quality and Management

Improving water quality by minimizing sediment and nutrient
runoff protects drinking water, habitat and biodiversity, as
well as recreational resources.
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Flood Damage
Certain conservation practices, including conservation tillage,

cover crops, buffer strips and wetlands restoration reduce the
amount of runoff from rainfall. This decreases erosion on the
farm and decreases water velocity and damage downstream.

Air Quality
Minimizing the release of particulates and noxious odors

improves the health and quality of life in the surrounding
community and encourages a more vibrant social and
economic setting.

Wildlife Habitat
Certain farming activities can improve biodiversity, wildlife
habitat and recreational opportunities both on the farm and off.

Waste and Nutrient Management
Proper storage and re-use of manure and other farm waste
is an important part of any animal-based farm operation.

Leases often incorporate by reference statutory or regulatory
prohibitions of certain farm practices. For example, leases
typically require the tenant to adhere to any management
practices dictated by a state’s environmental agencies. A
lease for land that has been conserved, or protected by an
easement or conservation restriction, is likely to include a
provision requiring the tenant to comply with the terms of the
easement. Landowners may also require compliance with
NRCS farm conservation plans or those of another USDA
program. Leases for farms enrolled in any real estate tax
abatement programs typically require that the tenant refrain
from any practice that would jeopardize eligibility for

the program.?

Addressing Non-Point Source Pollution in Vermont

Vermont has adopted a set of accepted agricultural practices to
address non-point source pollution. When farmers follow these
practices there is a presumption that they are in compliance
with the Clean Water Act. A Vermont farm lease that requires
tenants to follow accepted agricultural practices would,
among other things:

¢ Prohibit the tenant from making any direct discharge
of a pollutant into surface or groundwater.

¢ Require that barnyard, manure storage lagoons or animal
holding areas be managed to avoid discharge of manure
runoff into watercourses.
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